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By letter of 10 December 1969 the Legal Affairs Committee requested 
authorization to draw up a report on the relationship between Community 
law and criminal law. 
Authorization was given by the President of the European Parliament 
in his letter of 12 December 1969. 
Following several changes of rapporteur, Mr. de Keersmaeker was 
appointed rapporteur on 20 June 1974. 
The Legal Affairs Committee held an initial detailed discussion 
on 7 March 1972. The draft report was discussed at its meetings of 
21 October 1975, 19 October 1976 and 21 January 1977. At this last 
meeting the motion for a resolution was adopted by 16 votes in favour 
with one abstention. 
'T'he following were present: Sir Derek Walker-Smith, Chairman: 
Mr. de Keerm1,aeker, rapporteur: Lord Ardwick, Mr. Bangemann, Mr. Bayerl, 
Mr. Bouquere], Mr. Broeksz, Mr. Krieg, Mr. Masullo, Mr. Memmel, 
Lord Murray of Gravesend, Sir Brandon Rhys Williams, Mr. Santer, 
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A 
The Legal Affairs Committee hereby submits to the European 
Parliament the following motion for a resolution, together with explanatory 
statement: 
MOTION FOR A RESOLUTION 
on the relationship between Community law and criminal law 
'fhe European Par. Liament, 
- having regard to the report of the Legal Affairs Committee (Doc. 531/76): 
1. Recognizes that a general harmonization of the national criminal 
law of the Member States of the Community is a complicated and 
sensitive subject, so that it is unlikely to be achieved in the 
near future, but stresses that where offences against Community law 
are concerned, harmonization should be the Community's aim: 
2. Emphasizes that Community legislation must, if the Community is to 
function properly, be respected throughout the Member States and 
that, to this end, there must be sanctions against those who 
contravene the provisions of Community law: 
1. Nol"'"• hnwevt•r, I hat the Commission's powers of sanction are not of 
., nature to provide a complete 1.rnlullon I o I hf! problem of C()mmunHy 
law enforcement: 
4. Urges the Commission of the European Communities to make full use 
of such powers of sanction as are conferred upon it by the Treaties1 
s. calls upon the Member States, therefore, to cooperate urgently in 
measures designed to ensure· that breaches of Community law are the 
subject of sanctions under their natio~~l legislations particularly 
to prevent fraud upon Community funds: 
6. Notes the difficulties and drawbacks such as those caused by: like cases 
not treated alike, distortion of competition, disregard of the 
~ bis in idem rule, effects of the principle of territoriality, which 
nevertheless inevitably result from a system whereby the Community 
11111al rely al111ost entirely on the national legal systems of Member 
:ii ,::ii t:>l:t i-," I ''"' t:sll t"1Jl"('dlllt!III of ( 'llllllllllll j I y I aw l 
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7. Is pleased to note that the Commission has submitted to the 
council draft protocols, on which Parliament has been consulted, 
to be added to the relevant Treaties concerning 
(a) the criminal liability and protection of Community officials, and 
(b) common rules for the suppression of infringements by individuals 
in matters governed by Community legislation: 
8. Awaits the report of its Legal Affairs Committee on these draft 
protocols: 
9. Invites the Commission to study the laws of the Member States on 
the criminal liability of legal persons, an area in which the 
differences between Member States cause particular difficulty, as 
much community legislation affects such persons rather than natural 
ones 
10. Invites the Commission to consider the use of Article 100 of the 
EEC Treaty to harmonize existing provisions of national legislation 
relating to sanction• for breaches of Conmnmity law, and to under-
take studies in and consultations with the Member States to assess 
the practicability of the future use of Article 100: 
ll. In•tructs its President to forward this resolution and the report 
of its committee to the Council and Commission of the European 
Communities and to the national Parliaments and Ministers of 
Justice of the Member States. 
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B. EXPLANATORY STATEMENT 
A. INTRODUCTION 
1. This draft report already has a relatively long history. A letter 
of 5 December 1968 from the Chairman of the Committee on Agriculture to 
the Chairman of the Legal Affairs Committee raised the question of sanctions 
to be applied following breaches of Community law. The Legal Affairs 
Committee considered the subject to be of such importance that it requested, 
ancl obta.i ned, permi AAj on to prepare an own-initiative report on it. A 
draft note (PE 22. 'i04) was drawn up by Mr BOERTIEN and on the basis of it 
the committee held a discussion at its meeting of 7 March 1972. Since 
that date, there have been various changes of rapporteur. Your committee 
considers it preferable to start afresh at this stage, particularly in 
view of the developments and changes that have occurred in the structure 
and law of the Community since 1972. 
B. THE NEED FOR SANCTIONS IN COMMUNITY LAW 
2. First of all, the scope of this report must be established and it is 
helpful here to look at the Eighth General Report on the Activities of 
the European Communities in 1974. Paragraph 145, p.76, begins thus: 
'Cr.iminal law as such is not a matter of Community competence but remains 
wll 11111 1111~ j11r.l11cllc•I ion of lhc individual Member States. In general 
the qun1-1LJon or harmon.lzallon or naLjonal crim.inal lawA doos nol arise 
at the moment. ' Your committee agrees with this statement. er iminal 
law is not only an area in which there are the widest possible divergences 
between the legal systems of the Member States but is also one which 
affects vitally the liberty of the citizen and the order and security of 
the state, and therefore is regarded as particularly a matter of national 
sovereignty. It seems quite inappropriate at this stage in the development 
of the Community to think in terms of any general harmonization, although 
it may be hoped that this will not always be the case. 
3. However, the Community has a set of defined objectives to be fulfilled 
and tasks to be carried out for which it makes provision through its 
legislative process within the framework o~ the Treaties. If this 
process is to be wholly effective, the legislation it produces must be 
enforced and respected throughout the Community, and this will not be 
achieved without the aid of sanctions against those who contravene the 
provis.ions of Community law. Otherwise the Community will remain 
vulnerable to numerous and varied frauds. It must be recalled that so 
far the Community acts mainly within an economic context and is therefore 
- 7 - PE 41.400 /fin. 
not concerned with many traditional criminal law situations, although 
some, such as forgery of Community documents, are clearly of importance 
to it. The Community's interest consequently lies in the field of 
criminal law as it relates to economic matters. 
Here there is a considerable problem of terminology. As a Community 
criminal law would operate in the area where matters of business, commerce 
and economics are regulated by Community law, so it is important to know 
what is contained within that area. One may refer to 'economic law' 
but this is, unfortunately, a concept which has reached different stages 
of development in different Member States, such development not taking 
place invariably along the same lines. In France it is a well-established 
concept, whilst the notion of 'law of the economy' is utilised in German 
and Italian legal literature. In the Netherlands, the expression 
'social-economic law' is found, whilst in the United Kingdom the term 
'economic law' is not used at all, although 'commercial law' and 'business 
law' are found. When it is borne in mind that the use of the same phrase 
by different authors does not necessarily mean the same thing, one 
real:lses the dimenAjons of this problem, a study of which falls outside 
I Ill'\ I'll •opt'I n I I h I ,i rtip()J' l • 
4. ll may l,o, hownvf!r, Lhal wlthln the Conun1111il.y context it is sufficient 
simply to speak of Community law, so that the difficulties of definition 
are avoided. Article 2 of the EEC Treaty provides that: 'The Community 
shall have as its task, by establishing a common market and progressively 
approximating the economic policies of Member States, to promote throughout 
the Community a harmonious development of economic activities, a continuous 
and balanced expansion, an increase in stability, an accelerated raising 
of the standard of living and closer relations between the states belonging 
to it I• 
Given that starting-point, the Community's legislation has been 
mainly directed towards an end conceived in terms of regulating the 
economy, within the limits of the Treaties. It is, therefore, legislation 
of th.lH nalurn wh.ir'li LIie Community seeks to have respected. Hence it is 
not concerned with measures to prevent vjolcnce, maintain public order 
and secure national safety. 
5. As for the character of the sanctions themselves, the Community must 
consider, besides administrative and other civil sanctions, fully penal 
sanctions, if the proper observance of its law is to be ensured, for the 
lessening importance of distances and greater facilities for crossing 
frontiers have given delinquents new and wider possibilities, which can 
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only be countered by the use of the weapons traditionally provided by the 
criminal law. As the legislator intervenes increasingly in economic 
life, it becomes subject not only to legislative provisions of an 
'economic' nature, but also to criminal ones as well, as the experience 
of Member States shows. 
C. APPLICATION 01•' SANCTIONS 
I. Application by the Community 
6. It may be that the ideal would be to give the Cornrnunity a supra-
national criminal jurisdiction, with its own system of procedure, which 
would punish infringements of the Treaties in all Member States, h.tt this 
is not something which is likely to be realised in the near fuLure. The 
Commission, in reply to Written Question No. 596/74 by Mr Kater, stated: 
'The Commission is well aware of the potential value of a European penal 
code in the campaign against economic fraud but prefers, given the present 
legal and political obstacles in the way of defining such a code, to 
concentrate its efforts on steps which will produce more immediate 
1 
results.' The Community, however, through its executive the Commission, 
is not entirely devoid of powers of sanction, although they are of a 
rc,l'IL r I c •tnd nat 11ro. 
7. The specific power to impose sanctions is given in Art. 87(2) (a), 
which provides that regulations made under Art. 87(1) (i.e. those giving 
effect to the principles set out in Articles 85 and 86 which concern the 
rules on competition) shall be designed in particular inter alia to 
ensure compliance with the prohibitions laid down in Art. 85(1) and 86 
by making provision for fines and periodic penalty payments. 
Council Regulation 17/62 implements Articles 85 and 86. Article 15 
of this Regulation empowers the Community to impose on undertakings or 
associations of undertakings fines (i) of from 1,000 to 1 million units 
of account (or up to 10% of the last year's financial turnover, if 
greater) for substantive offences, e.g. infringements of Articles 85(1) 
or 86; and (ii) of from 100 to 5,000 units of account for procedural 
offences, i.e. those arising under the regulation, such as supplying 
jncorrcct or misleadinq information. Article 16 of the Regulation 
provjdes for per.iodic penalty payments of from 50 to 1,000 units of account 
1 O.J. No. C.108, p.18, 15.5.1975 
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per day in order to compel undertakings or associations of undertakings 
to respect the EEC competition rules. Other regulations 1 permit the 
imposition of fines and periodic penalty payments, but so far it is only 
under Council Regulation 17/62 that sanctions have in fact been imposed, 
so it is this one that presents the greatest interest. 
8. A quite considerable body of jurisprudence has been developed in 
relation to the imposition of sanctions, on the basis of Commission 
practice and the case law of the Court of Justice, but these sanctions 
remain something of a hybrid. Regulation 17/62, Article 15, stipulates 
that decisions imposing fines are not of a criminal law nature. It 
fo11<1Wfl that a decision against an undertaking does not count as a 
er lminnl eonvJcl ion. llowover, boll! lhe substantive law and the law of 
procedure which have developed with regard to fines have to some extent 
the characteristics of ordinary criminal law and it may be doubted whether 
those responsible for an undertaking, who are ordered to part with some 
df their profits, the amount being fixed in relation to their degree of 
fault, do not consider that they are being punished, in the same way as 
they might be in a criminal court. As legal persons are generally the 
object of fines, the complicated question of the criminal responsibility 
of such persons is part of any analysis of the true legal nature of fines. 
9. It should be noted that the ECSC Treaty also makes provision for 
pecuniary sanctions in the form of fines and penalties. Although there 
are several relevant Articles 2, in practice sanctions have only been 
imposed, since 1954, under Article 47, paragraph 3 (evading obligations 
under decisions taken in pursuance of the Article or knowingly furnishing 
false information), Article 64 (infringing the provisions of the chapter 
relating to prices or decisions taken thereunder), and Article 65(5) 
(mainly infringing the law concerning agreements). Although there are 
some differences between the competiton law of the EEC and the ECSC, in 
particular as it relates to sanctions, the latter have been applied in 
1
council Regulation No. 1017/68, as amended, which applies the competition 
rules to tranaport by rail, road and inland waterways. 
Commission Regulation No. 1630/69 
Council Regulation No. 11/60 relating to the abolition of discriminatory 
charges and provisions in the field of transport. 
2
see Articles 54, para. 6, 58(4), 59(7), 66(6), 66(7) and 68(6). 
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accordance with the same principles, mutatis mutandis, in both cases. 
In general, the ECSC Treaty is more detailed and provides more 
opportunities for the imposition of pecuniary sanctions although, as has 
been seen, many of these have not been used. 
The EAEC Treaty provides in Article 83 for sanctions of a non-
pecuniary nature against persons or undertakings infringing provisions 
relatinq to safeguards. Its Article 194 lays down that an infringement 
or tho obligation of secrecy shall be treated by each Member State as an 
act fallinq within the scope of its laws relating to acts prejudicial to 
the security of the state or to disclosure of professional secrets. 
This is an interesting provision, as it puts the obligation directly on 
the Member States, who are required at the request of any Member State 
concerned or of the Commission to bring a prosecution under national law. 
An instance of a similar obligation upon a Member State is found in the 
EEC Treaty in Article 27 of the Protocol on the statute of the Court of 
Justice, as well as in the corresponding provisions of the other two 
Treaties1 . These provisions penalise perjury by witnesses in cases 
before the Court. There is no doubt that in all these situations 
criminal proceedings would be resorted to by the Member States concerned. 
_., ·---------
J\rl. 27 or th.iH l'rotoC'ol to the 1mc 'l'roaty reads as follows: 
'A Member State shall treat any violation of an oath by a witness 
or expert in the same manner as if the offence had been committed 
before one of its courts with jurisdiction in civil proceedings. 
At the instance of the Court, the Member State concerned shall 
prosecute the offender before its competent court.' 
Art. 28 of the corresponding Protocol to the EAEC Treaty is in the 
same terms. 
Art. 28, para. 4; of the corresponding Protocol to the ECSC Treaty reads: 
'Where it is established that a witness or expert has concealed facts 
or falsified evidence on any matter on which he has testified or been 
examined by the Court, the Court is empowered to report the misconduct 
to the Minister of Justice of the State of which the witness or expert 
is a national, in order that he may be subjected to the relevant penal 
provisions of the national law.' 
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Under the 1,:1,:c and l~tSC 'l'reatjes, natura I persons as such are only 
subject to sanctions, by way of fine, in exceptional cases. One of 
these is provided by the ECSC Treaty, Article 66(6) 1 in relation to agree-
ments and concentrations. 
10. All the afore-mentioned possibilities of imposing sanctions depend, 
whatever may be their nature, on action taken by the Commission, the 
executive organ of the Community. Although the Commission as the 
guardian of the Treaties has the task of seeing that they are observed, 
sanctions imposed by it nevertheless have not been created by a 
democratically elected legislature, nor applied by a court of law 
althnuqh lheir imposition may be challenqed before the Community Court 
of Justice (Article 173 of the EEC Treaty). This lays them open to 
objection as a basis of a Community system of law enforcement and it 
seems unlikely that they were ever intended to fulfil such a role. 
11. Is there in fact a Community system of law enforcement? The 
EEC Treaty does not mention criminal law and gives no express power to 
the Community directly to make any act or omission a criminal offence in 
a Member State. The same is true of the ECSC and the EAEC Treaties, 
although the former, as already noted, has a much more complete system 
of 'administrative' sanctions than the other two. It would seem that 
1 Article 66(6) of the ecsc Treaty reads as follows: 
'The High Authority may impose fines not exceeding: 
- 3 per cent of the value of the assets acquired or regrouped or to 
be acquired or regrouped, on natural or legal persons who have 
evaded the obligations laid down in paragraph 4; 
- 10 per cent of the value of the assets acquired or regrouped, on 
natural or legal persons who have evaded the obligations laid down in 
paragraph l; this maximum shall be increased by one twenty-fourth 
for each month which elapses after the end of the twelfth month 
following completion of the transaction until the High Authority 
establishes that there has been an infringement; 
- 10 per cent of the value of the assets acquired or regrouped or to 
be acquired or regrouped, on natural or legal persons who have obtained 
or attempted to obtain authorisation under paragraph 2 by means of 
false or misleading information; 
- 15 per cent of the value of the assets acquired or regrouped, on 
undertakings within its jurisdiction which have engaged in or been 
party to transactions contrary to the provision of this Article. 
Persons fined underthis paragraph may appeal to the Court as provided 
111 Article 3£).' 
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the authors of the treaties, concerned primarily with the creation of a 
new system of law, did not direct their attention to any great extent 
to the enforcement of that system. 
In view of this, the question has been raised whether the powers of 
the Community in this field might be extended by secondary legislation, 
i.e. in the case of the EEC particularly, by regulations, directives, or 
decisions. In this context, Article 172 of the EEC Treaty has been 
invoked, as perhaps giving the Council a right to impose sanctions 
generally, rather than only in particular, specified, cases. The 
Article reads as follows: 
'Regulations made by the Council pursuant to the provisions 
of thjs Treaty may give the Court of Justice unlimited 
jurisdiction h1 regard to the penalties provided for in 
such regulations.' 
An argument against this interpretation of the Article is the very 
general power which it would bestow upon the Council. This power would 
be open to the objection that it was an 'undemocratic' power, in the sense 
that an elected legislature would not intervene directly in, nor bear 
responsibility for, its exercise. This is a situation that might be 
affected by the direct election of the European Parliament, with the 
changes in the balance between the Community institutions that might be 
expected to result, but that stage has not yet been reached. The 
Council would be subject to some control in the exercise of such a 
power, if jurisdiction with regard to the penalties were given to the 
Court of Justice. The Court could also review the legality of the 
Council's acts, on the basis of Article 173 of the EEC Treaty, which 
wrni'ld provide a Hnmewhat. drastic form of control if the Court considered 
I he aC'I A of the Co111w i 1 .i llcqal hocnuAn haAed on a wronq interpretation 
of J\rtlcle 172. llowevcr, such a situal.i.on would hardly be desirable and 
indeed the Council has not sought 1110 fa-r to take advantage of the argument 
permitting a generous interpretation of Article 172. There is the 
further problem that such an interpretation would be against the traditions 
of Member States which usually require that legal texts affecting the 
liberty of the subject should be restrictively interpreted. 
At present your committee therefore prefers to regard Article 172 
as referring only to Council regulations made under provisions of the 
Treaty which give an express power to impose sanctions, such as 
Article 87 of the EEC Treaty. 
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1 12. Article 235 of the EEC Treaty has also been invoked as giving the 
council power to legislate in matters of criminal law. A recent opinion 
of the Court of Justice relating to the proposed draft convention on the 
suppression of infringements in certain domains of Community law, to which 
reference will be made later, gives some support to this use of Article 235. 
So far, offences have only been created and penalties described in 
this way under Article 235 in special cases, such as that of the European 
Company, where the Commission has submitted proposals to the Council 
under Article 235 on quite another subject. Its criminal legislation 
undor tho Article has therefore always been incidental to other legislation. 
The quoet.lon still remains no to whother this Article allows the Council 
to legislate generally in matters of criminal law. 
1 Article 235 of the EEC Treaty reads as follows: 
'If action by the Community should prove necessary to attain, in the 
course of the operation of the common market, one of the objectives of 
the Community and this Treaty has not provided the necessary powers, 
the Council shall, acting unanimously on a proposal from the Commission 
and after consulting the Assembly, take the appropriate measures.' 
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11. 1\pplication of sanctions by the Mcmbor States 
13. Article 5 of the EEC Treaty provides, inter alia, that: 
'Member States shall take all appropriate measures whether general or 
particular, to ensure fulfilment of the obligations arising out of this 
Treaty or resulting from action taken by the institutions of the 
Community. They shall facilitate the achievement of the Community's 
tasks.' 
Although the exact nature of the obligations this provision 
places upon Member States has been debated, there is no doubt that, as 
a matter of fact, they alone dispose of the coercive machinery necessary 
for effective sanctions against infringements of Community law. In 
practice, therefore, the Community has to rely upon them for its criminal 
law. In order to 'take appropriate measures ...•..... to ensure fulfilment 
of the obligations arising out of this Treaty or resulting from action 
taken by the institutions of the Community ..... ' they have to adopt 
national provis.i.ons. These are generally of an executory nature but at 
times also consist of penal or administrative sanctions. 
14. This solution, although at present inevitable, is not, however, 
without its difficulties and disadvantages, which arise in part from the 
disparities between the legal provisions of Member States for dealing 
with infringements of Community law. 
The first problem arises in determining when a breach of Community 
legislation has been committed. This is easiest in the case of a 
regulation, under which constitutive elements of a breach will be the 
same in all Member States. In the case of a directive, the relevant 
provisions of national law play a greater role and there are differences 
between the acts and/or omissions which will amount to a breach of 
community law, with the undesirable result that what may be a breach in 
one Member State may not be so in another. Once the existence of a 
breach has l..>een established, each Member State must determine what 
provisions of its national law it will apply to it. Some conduct 
constituting a breach of Community legislation will be considered as 
criminal in all Member States and will be followed by the application 
of criminal sanctions. Forgery is perhaps the best example. Other 
types of conduct may fall within the provisions of the criminal law 
in some Member States, whilst in others they will attract sanctions 
from the administration or from a professional body, which may also 
perhaps take disciplinary measures, or be dealt with by a civil court. 
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'l'hese djfferences lead Lo djAJ.mrilieA in procedure and jn the nature 
of the sanct,ion applied, which could be imprisonment, a fine, a seizure 
of goods, payment of damages, exclusion from a professional body, or a 
combination of these, for the same conduct occurring in different countries. 
Variations in procedure are not perhaps of vital concern, as they 
would occur even were all cases to be dealt with by a criminal court in 
every Member State, but those in the nature and severity of sanctions are 
difficult to reconcile with the principle, which no doubt would find 
favour in all Member States, that like cases should be treated alike. 
15. There is also the question of distortion of competition to be borne 
in mind. Differences in the nature and severity of sanctions could 
create situations for different undertakings where competition between 
them would be distorted and the economy of the Community affected. 
•rhj s j s only conjecture until research is carried out to discover exactly 
what effect the disparities between existing national provisions have. 
Some jdea may be gained, in relation to a specific sector, from the 
report of the special Committee of Inquiry1 set up by the Commission2 
This concerned the Guarantee Section of FEOGA (dairy products sector) and 
dealt amongst other things with the problem of sanctions and subsidies 
improperly obtained. One of the committee's recoI!Ul\endations was that 
the disparities in the nature and scale of sanctions susceptible of creating 
privileged channe]s for frauds, should be eliminated3 • The committee 
hoped that, as some of the problems it had noted could be solved by the 
harmonisation of criminal law, the Commission would accelerate the work 
it had begun on this. 
1 Por details of this committee, see p.15 post 
2 See Doc. No. SEC(74) 3981 final 
3 The Commission intends to examine difficulties in the application of 
criminal law for the protection of CoI!Ul\unity funds created by differences 
from one country to another as to what constitutes an offence and what 
penalties are applicable. See answer to Written Question No. 596/74 
by Mr Kater (OJ C.108 of 15 May 1975). 
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16. One of the most important problemR in thjs field does not arise 
from differences between Member States but from something which is common 
to them all. This is the principle of territoriality, wl'v:!reby each 
state, as a general rule, concerns itself only with criminal conduct 
occurring on its own territory and takes no action with regard to what 
is done elsewhere. Any attempt to alter this situation would normally 
be regarded as unwarrantable interference with the sovereignty of the 
state. This principle causes particular problems where an offence is 
committed in relation to customs dues or taxation. A state' s laws 
usually protect only its own customs dues and taxes and are not concerned 
with acts committed on its territory which may have the result of de~J;),1.ving 
another state of sums due to it in these ways. Since it is vital to the 
proper funct fo..-,j ng of the Community that monies payable under Community 
legislation should be duly collected, the problem here is particularly 
acute. 
Another difficulty is the danger that there 
may be proceedings against a legal or natural person in more than one 
Member State based on the one set of facts. It is important to ensure 
respect for the !1£ bis in idem principle in the application of Community 
law, which must not offer fewer guarantees for the respect of the rights 
of those involved in legal proceedings than are offered in the Member 
States. 
17. The task of the Member States is, therefore, far from being an easy 
one, for their armoury of weapons was not fashioned to fight infringements 
of a supranational legal system. National sovereignty makes the subject 
a sensitive one, where psychological factors play a part together with 
the practical ones. Because of this, any encroachment upon the principle 
of territoriality risks being regarded with suspicion, as an encroachment 
upon state sovereignty. This is of course illogical because any changes 
would result in a state's gaining wider powers rather than more limited 
ones. The principle of territoriality in a Community context is a limiting 
one. The Community's set of regulatory measures are, however, insufficient 
and incomplete. 
D. ACTION BY THE COMMUNITY INSTITUTIONS 
I. Present position 
18. The Community Institutions have to overcome the lack of cooperation 
between Member States and the limitations of their national legal systems, 
within the framework of the Treaties. The Commission is 
HlUdyinq possible courses of action and two Proposals have been sent 
to th• council. 
- 17 - PE 41.400/fin. 
19. One specific problem of a special nature has often been underlined 
by experts from Member States, who form part of a working group set up, 
and presided over, by the Commission. It is that of tbe cri.ainal. liability 
of officials of the Communities. This group's work on this subject reau~ 
in 1972 .in a draft convention and explanatory statement unanimously approved 
by the naLicmal experts. But this draft convention had to be re-examined 
following the accession of the new Member States. The Commission reported 
on progress to the Ministers of Justice at their meeting in Brussels on 
26 November 1974, at which time the delegations from all the Maamer States 
had approved the draft in principle. 
-----
~·. The Ministers of Justice of the Member States, meeting in Luxembourg 
on 3 June 1971, held an exchange of views relating to problems of 
criminal law in the economic sphere and decided that an active study 
should be made of them. The Commission was invited to submit proposalsb 
in this connection on the whole field of Community activity. 
The Ministers indicated that they considered the problems to be 
particularly acute in the following cases:-
(i) agricultural law (compensatory amounts, subsidies, etc.) 
( ii) 
(iii) 
(iv) 
law applying to food (measu~es relating to the quality of products) 
fiscal law (VAT, harmonisation of levels) 
customs law 
Provisions concerning the quality of industrial products and relating to 
transport were added to the list by the Commission. 
21. In the light of this decision of the Council, the ColTUllission took 
a number of steps designed to prevent infringements by better methods of 
administrative control and assistance between Member States. These 
~~~~steps were intended to provide solutions to the problems arising in 
'f' 1 speci ic sectors. By a decision of the Commission of 3 October 1973, a 
special Committee of Inquiry was set up to deal wi'th the · prevention of fraud. 
1 
2 
Solutions have been found in some sectors and will be extended to 
others, where work is still continuing. The ColTUllission wishes to organise 
co-operation between the various services concerned with the suppression 
of fraud, both with regard to the common agricultural policy and laws 
relating to food and industrial products. Appropriate proposals will be 
made on the basis of the findings of the special committee of Inquiry.2 
See e.g. Reg. 165/74 of 21 January 1974 relating to agents instructed 
by the Commission pursuant to Art. 14 (OJ L.20 of 24.1.1974) 
See p.10 
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22. To meet the problem of sanctions generally, a working group, composed 
of government experts and presided over by the Commission, was established. 
It drew up a preliminary draft of common rules for the suppression of 
infringements committed by indjviduals in matters governed by regulations, 
decisions and directives of the communities. The group ~referred a 
convention as the legal instrument for giving effect to the rules. At 
their meeting in Brussels on 26 November 1974, the Ministers of Justice 
of the Member States received a report from the Commission on the progress 
of the draft convention and invited it actively to pursue its work in 
order to submit a report to them.during the course of 1975 if possible. 
23. The Commission subsequently asked the Court of Justice to give its 
opinion on the draft Conventions. In its opinion, the Court indicated 
that it would be preferable that the provisions of the proposed Conventions 
be integrated into the system established by the Treaties. 
24. 'l'he Court. suggested that various methods might be used for this 
pu rposl'!. 'l'l1eRe were: 
(a) Article 23S 1 of the EEC Treaty 
It is interesting to note that the Court of Justice includes this 
Article amongst those which might be used in relation to the subject matter 
of the draft conventions. This indicates that the Court takes the view 
that the Article permits the Council to legislate in matters of criminal 
law, for the Article specifically provides that the Council 'shall ..... 
take the appropriate measures'. The Court's opinion is not, however, 
authority that the Council may legislate to create criminal sanctions, 
for the creation of new sanctions was not the object of the draft conventions, 
which provided for the more effective application of existing ones. 
(b) Article 2362 (procedure for the amendment of the Treaty) and 
Art. 239 3 (annexation of Protocols to the Treaty) of the EEC Treaty. 
1 
2 
See paragraph 12 ante 
Article 236 of the EEC Treaty reads: 
'The Government of any Member State or the Commission may submit to 
the Council proposals for the amendment of this Treaty. 
If the Council, after consulting the Assembly and, where appropriate, 
the Commission, delivers an opinion in favour of calling a conference 
of representatives of the Governments of the Member States, the 
conference shall be convened by the President of the Council for the 
purpose of determining by common accord the amendments to be made to 
this Treaty. 
The amendtnents shall en~er into force after being ratified by all the 
Member States in aceordance with their respective constitutional 
requirements.' 
3Article 239 of the EEC Treaty reads: 
'The Protocols annexed to this Treaty by common accord of the Member 
States shall form an integral part thereof.' 
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After considering the Court's opinion, the Commission has decided to 
replace the draft Conventions by draft Protocols to be annexed to the EEC 
Treaty. 
2s. In the first draft of this report, your rapporteur dealt at some 
length with the provisions o&the draft conventions. 
They have been referred to Parliament for its opinion, and will be dealt 
with in a separate report. 
z,,. 'l'he c'onun l sHion, in r.ollaboration with the national experts, hopes 
I o ,·arry out 111 ud lea on ol her problems, such as the execution of foreign 
criminal judgmenls pronounced for breaches of Communily law and consisting 
of the payment of a criminal fine; the difficulties arising from the 
differences in substantive law and sanctions for the protection of Community 
funds by criminal law which are found in national legal provisions. It 
is intended that propo~als be submitted eventually on the basis of these 
studies. 
To the list of problems, there might be added that of the criminal 
liability of legal persons, to which your conunittee has already referred. 
This raises many difficult questions, for which the Member States have 
varying solutions. It would be very useful if the Conunission could 
include this matter among those to be studied with a view to the presentation 
of proposals. 
II. Future developments 
(a) The approach of the Conunission of the Communities 
27. Clearly much work is being carried out by the Commission on this 
subject, not without result. There is no doubt that the signing of the 
Protocol relating to the general suppression of infringements conunitted 
by individuals should make the imposition of sanctions for breaches of 
Community legislation possible on a wider scale than has so far been the case. 
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The Commission's •pproaeh to the problem waa revealed in 
written answers given in December 1974 to oral questions put by four 
members of the European Parliament1 In reply to Question No. 17 by 
Mr BAYERL, who asked why the Council had not acted in respect of offences 
against Community law under Article 100 or Article 235 of the EEC Treaty 
but intended to have the matter resolved by inter-governmental agreement, 
the Commission stated: 
'Article 100 is concerned with the approximation of such provisions of 
national laws, regulations or administrative actions but to close the 
existing loop holes in prosecution for inter-state frauds, the parallel 
adoption of national codes does not provide a satisfactory solution. 
It does not solve problems of conflict between jurisdictions in different 
states. Article 235 envisages action by the Community and permits 
regulations as well as directives. It does not, however, seem to be 
sound legal practice for the Community to intervene in national criminal 
law to the extent of regulating that small part of the criminal code 
involved in this matter. National criminal law in each Member State 
covor• a vast field. It i• ordinarily the preserve of the national 
par I lament. ' 
In Question No. 20, Mr BROE:KSZ asked what the Commission considered 
the possibility to be of developing a uniform system of jurisdiction for 
the criminal prosecution of offences against Community law and of assuring 
identieal application of the law. The Commission's reply was: 
'The possibility of arriving at a uniform jurisprudence applicable to the 
whole of the Community and to guarantee a uniform application of the laws 
to be applied on infringements of Community law is difficult to corureive 
as long as there does not exist a uniform penal law in the Community. 
Such a harmonization meets technical and politidal obstacles. These 
obstacles cannot at the moment be overcome. In this situation, the 
only poaaibility of having an effective pursuit of infringements of 
Community law conaiats of an adoption . · of the proposed convention.' 
What waa aaid about the proposed convention must now, of course, 
be read in the light of the Court's opinion and the decision of the 
Commission resulting from it. 
28. From these answers it appears that the Commission is at present 
concentrating on closing the loopholes which exist as a result of the 
principle of territoriality and the fact that the laws of Member States 
tend to provide insufficient protection for Community funds. 
l Oueationa No. 17 by Mr Bayerl, No. 18 
Mr nanaon, and No. 20 by Mr Broeksz1 
No. 184 of December 19 74. 
by Mr Fellermaier, No. 19 by 
see Doc. 399/74 and OJ Annex 
See also Answer to Written Question No. 596/74 by Mr Kater in 
OJ No. C.108 of 15 May 1975. 
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So long as frontiers exist, the territorial principle will, no doubt, 
remain an essential one, even if attenuated, and action to overcome its 
effects is clearly necessary. It seems that the Commission intends to 
concentrate at present on such action and on prevention of offences by 
better administrative cooperation and improved procedures. The answer 
to the question by Mr BROEKSZ reveals that the Commission is not very 
hopeful for the success of any other type of action at the moment. 
(b) Use of Article 100 of the EEC Treaty 
29. The commission has therefore taken and is taking action but only on 
a limited front. Your coJ1111ittee however considers that problems due 
to the disparitiea which exist between the various Member States in the 
field of protection of Community law by criminal law should be examined 
and, if possible, resolved. 
A solution, at least in part, could lie in harmonisation under 
Article 1001 of the EEC Treaty, provided that the conditions for the 
application of that Article are fulfilled. It should be recalled that 
Article 3(h) of the EEC Treaty include• amongst the activities of the 
Communities 'the approximation of the laws of Member States to the extent 
required for the proper functioning of tlla ccmman market'. community 
law creates an opportunity for sanctions and contains the elements of them, 
regulating conduct generally and commercial transactions more particularly, 
in the domain• where the Treati•• apply. Thi• should be recognised by 
the Member State•, who have conceded primary authority in those domain• 
to the community, and should be prepared to allow it to enforce its 
rules with regard to those bodies on which or those individuals on 
whom they a~e legally binding. 
30, It would therefore be somewhat unreasonable for the Member 
states to object on political grounds (legal argument is of course a 
different matter) to the Community's utilising Article 100 to provide 
for the better enforcement of Community law, particularly as that 
Article lays down conditions for its use, with which compliance 
would be necessary. The Article refers to the 'approximation of 
1 Article 100 of the EEC Treaty reads: 
'The Council shall, acting unanimously on a proposal from the 
Commission, issue directives for the approximation of such provisions laid 
down by law, regulation or administrative action in Member States as 
directly affect the establishment or functioning of the common market. 
The Assembly and the Economic and Social Committee shall be 
consulted in the case of directives whose implementation would, in one 
or more Member States, involve the amendment of legislation.' 
.• 
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such provisions ••.•. as directly affect the establishment or functioning 
of the common market'. The fact that disparities between the laws of 
Member States have a d.irect f.lffect. would have to be established. As 
has already bee11 stated, the evidence must first be collected. lt 
seems more probable that the differences in the law applied, rather than 
the way in which the case is tried, may affect the functioning of the 
common market. So it is. neiuJy subs::anti:we- law ~ is...of. importance here. 
31. Your committee considers that the Commission might be invited to 
take steps to find out the exact situation with which it has to deal, 
so that the best methods of acting may be devised. Member States might 
be asked to indicate how they deal with l:reaches of Community law, stating 
whet.her these are criminal offencesr if so, what is the punishment for 
thnm n11c1 whnt I II l he proviaicm of national law dealing with them. From 
this information a table could be compiled by the Commiaaion, which would 
then have the material on which to work. 
32. The relationship between Community law and criminal law is, it 
may be concluded, a somewhat uneasy one which poses many problems to 
which there are no simple solutions. However, if the Comtnission were 
to undertake a factual study of the sort proposed by your .cc,mmittee 
with a view to the use of Article 100 of the EEC Treaty, where seen to 
be both possible and necessary, the way would be open for the development 
of a true community criminal law, a development to which the Community 
should be looking forward hopefully, whatever the obstacles which at 
present stand in the way. 
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